TO: Students in CJ 50-005

FROM: R. B. Taylor

DATE: 9/10/02

Below you will find some excerpts from the PATRIOT ACT. I want to discuss some of these matters as they illuminate the pressures on the criminal justice system emerging from 9/11 and its aftermath.

EXCERPTS FROM THE USA PATRIOT ACT, PASSED, OCTOBER, 2001

H.R.3162. FORMAL TITLE: Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism (USA PATRIOT ACT) Act of  2001 (Enrolled as Agreed to or Passed by Both House and Senate). Full text can be found on-line at http://thomas.loc.gov/ - put H.R. 3162 into search box.

My comments appear in italics

DELAYED NOTIFICATION OF EXECUTING SEARCH WARRANT. Authorities need a search warrant to get at people’s property. They get these from a judge. They are usually required to disclose if they have executed such a warrant. No more.

SEC. 213. AUTHORITY FOR DELAYING NOTICE OF THE EXECUTION OF A WARRANT.

     Section 3103a of title 18, United States Code, is amended--

          (1) by inserting `(a) IN GENERAL- ' before `In addition'; and

          (2) by adding at the end the following:

     `(b) DELAY- With respect to the issuance of any warrant or court order under this section, or any other rule of law, to search for and seize any property or material that constitutes evidence of a criminal offense in violation of the laws of the United States, any notice required, or that may be required, to be given may be delayed if--

          `(1) the court finds reasonable cause to believe that providing immediate notification of the execution of the warrant may have an adverse result (as defined in section 2705);

          `(2) the warrant prohibits the seizure of any tangible property, any wire or electronic communication (as defined in section 2510), or, except as expressly provided in chapter 121, any stored wire or electronic information, except where the court finds reasonable necessity for the seizure; and

          `(3) the warrant provides for the giving of such notice within a reasonable period of its execution, which period may thereafter be extended by the court for good cause shown.'.

The FBI CAN NOW ASK A JUDGE FOR PERMISSION TO GET RECORDS, but need not provide as much justification as is needed for a search warrant. The judge can issue an order. The criteria are weaker than those for convincing a judge to generate a search warrant. Note however, that free speech is protected.  

`SEC. 501. ACCESS TO CERTAIN BUSINESS RECORDS FOR FOREIGN INTELLIGENCE AND INTERNATIONAL

TERRORISM INVESTIGATIONS.

     `(a)(1) The Director of the Federal Bureau of Investigation or a designee of the Director (whose rank shall be no lower than Assistant Special Agent in Charge) may make an application for an order requiring the production of any tangible things (including books, records, papers, documents, and other items) for an investigation to protect against international terrorism or clandestine intelligence activities, provided that such investigation of a United States person is not conducted solely upon the basis of activities protected by the first amendment to the Constitution.

     `(2) An investigation conducted under this section shall--

          `(A) be conducted under guidelines approved by the Attorney General under Executive Order 12333 (or a successor order); and

          `(B) not be conducted of a United States person solely upon the basis of activities protected by the first amendment to the Constitution of the United

          States.

`(1) shall be made to--

               `(A) a judge of the court established by section 103(a); or

               `(B) a United States Magistrate Judge under chapter 43 of title 28, United States Code, who is publicly designated by the Chief Justice of the United States to have the power to hear applications and grant orders for the production of tangible things under this section on behalf of a judge of that court; and

          `(2) shall specify that the records concerned are sought for an authorized investigation conducted in accordance with subsection (a)(2) to obtain foreign           intelligence information not concerning a United States person or to protect against international terrorism or clandestine intelligence activities.

     `(c)(1) Upon an application made pursuant to this section, the judge shall enter an ex parte order as requested, or as modified, approving the release of records if the judge finds that the application meets the requirements of this section.

     `(2) An order under this subsection shall not disclose that it is issued for purposes of an investigation described in subsection (a).

     `(d) No person shall disclose to any other person (other than those persons necessary to produce the tangible things under this section) that the Federal Bureau of Investigation has sought or obtained tangible things under this section.

THE GOVERNMENT CAN DETAIN ALIENS IN THE US. Even aliens have rights not to be detained, or, if detained, to be deported promptly. The act changes these rights.

SEC. 412. MANDATORY DETENTION OF SUSPECTED TERRORISTS; HABEAS CORPUS; JUDICIAL REVIEW.

     (a) IN GENERAL- The Immigration and Nationality Act (8 U.S.C. 1101 et seq.) is amended by inserting after section 236 the following:

`MANDATORY DETENTION OF SUSPECTED TERRORISTS; HABEAS CORPUS; JUDICIAL REVIEW

     `SEC. 236A. (a) DETENTION OF TERRORIST ALIENS-

          `(1) CUSTODY- The Attorney General shall take into custody any alien who is certified under paragraph (3).

          `(2) RELEASE- Except as provided in paragraphs (5) and (6), the Attorney General shall maintain custody of such an alien until the alien is removed from the United States. Except as provided in paragraph (6), such custody shall be maintained irrespective of any relief from removal for which the alien may be eligible, or any relief from removal granted the alien, until the Attorney General determines that the alien is no longer an alien who may be certified under paragraph (3). If the alien is finally determined not to be removable, detention pursuant to this subsection shall terminate.

          `(3) CERTIFICATION- The Attorney General may certify an alien under this paragraph if the Attorney General has reasonable grounds to believe that

          the alien—

               `(B) is engaged in any other activity that endangers the national security of the United States.

THE FBI CAN NOW COME LOOKING FOR YOUR SCHOOL RECORDS. These, up until the Patriot Act, were considered highly private documents, available only to the student, unless he/she authorized release.

SEC. 507. DISCLOSURE OF EDUCATIONAL RECORDS.

     Section 444 of the General Education Provisions Act (20 U.S.C. 1232g), is amended by adding after subsection (i) a new subsection (j) to read as follows:

     `(j) INVESTIGATION AND PROSECUTION OF TERRORISM-

          `(1) IN GENERAL- Notwithstanding subsections (a) through (i) or any provision of State law, the Attorney General (or any Federal officer or employee, in a position not lower than an Assistant Attorney General, designated by the Attorney General) may submit a written application to a court of competent jurisdiction for an ex parte order requiring an educational agency or institution to permit the Attorney General (or his designee) to--

               `(A) collect education records in the possession of the educational agency or institution that are relevant to an authorized investigation or prosecution of an offense listed in section 2332b(g)(5)(B) of title 18 United States Code, or an act of domestic or international terrorism as defined in section 2331 of that title; and

               `(B) for official purposes related to the investigation or prosecution of an offense described in paragraph (1)(A), retain, disseminate, and use (including as evidence at trial or in other administrative or judicial proceedings) such records, consistent with such guidelines as the Attorney General, after consultation with the Secretary, shall issue to protect confidentiality.

          `(2) APPLICATION AND APPROVAL-

               `(A) IN GENERAL- An application under paragraph (1) shall certify that there are specific and articulable facts giving reason to believe that the education records are likely to contain information described in paragraph (1)(A).

               `(B) The court shall issue an order described in paragraph (1) if the court finds that the application for the order includes the certification described in subparagraph (A).
